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DO NOT' PUBLI SH

UNI TED STATES BANKRUPTCY COURT
NCORTHERN DI STRI CT OF CALI FORNI A

In re: Bankr. No. 97-3-1545-BTC
Chapter 13

RIMON M SAWAYA and
HADI L Q RREH
VEMORANDUM RE PROCEEDS
Debt ors. OF SALE OF REAL PROPERTY

Debtors filed a notion seeking a determ nation that they are
entitled to keep the proceeds of the postpetition sale of certain
real property. The chapter 13 trustee David Burchard (Trustee)
filed a counternotion seeking a determ nation that the proceeds of
sal e nust be used to pay off the chapter 13 plan. Melanie M
Darling appeared for Debtors. Adam N. Barasch appeared for
Trustee. Upon due consideration, and for the reasons set forth
below, | determ ne that Debtors are entitled to retain the
pr oceeds.

FACTS
Debtors’ confirnmed chapter 13 plan provides that Debtors w |l

pay Trustee $875 per nmonth for 60 nonths. The plan al so provides
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that Debtors nust sell real property at 847 Thornhill Drive, Col ma
California (the Property) by April 4, 1999, and pay all liens
agai nst the Property fromthe proceeds of sale. After Debtors
defaulted in making nmonthly plan paynents, the plan was nodified to
suspend paynents for several nonths and increase future paynents
from $875 per nonth to $1,175 per nonth. Wen Debtors again failed
to make nonthly paynents and failed to sell the Property by the
sal e deadline, Debtors noved to reduce paynents to $900 per nonth
and to extend the sale deadline. Trustee noved to dismss the
case. Both notions were continued several tinmes and were never
submtted to the court for decision. The Property was finally sold
on March 15, 2000. The net proceeds after paynent of all |iens
agai nst the Property total $27,792. Trustee contends that these
sal e proceeds should be used to pay off the chapter 13 plan
i mredi ately. Debtors contend that they are only required to bring
pl an paynments current and that they may keep the excess proceeds
and pay their remaining obligations over the remaining termof the
pl an.
DI SCUSSI ON

The principal question is whether the plan requires that the
proceeds fromsale of the Property be used to pay all remaining
pl an obligations, or only to pay off the |liens against the
Property. The plan provides in relevant part “liens will remain to
847 Thornhill Dr. and that property will be sold no later than two
years fromfiling date and |liens paid by proceeds as avail able.”
Debtors argue that this | anguage clearly provides that only the

| iens against the Property need be paid fromthe proceeds of sale.
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Trustee argues that two circunstances suggest that this | anguage be
interpreted to require that sale proceeds be used to pay off al
remai ni ng plan obligations. Trustee first notes that he objected
to confirmation on the basis that the plan was not feasible,
because the plan originally contained no sal e deadline and Debtors
woul d be unable to make all required paynents w thout selling the
Property. Trustee next notes that Debtors have repeatedly failed
to make the paynments specified in the plan and that it is unlikely
that Debtors will conplete the plan unless the sale proceeds are
used to pay off the plan.

| find that the plain | anguage of the plan requires Debtors to
pay only the liens against the Property fromthe proceeds of sale,
and that the circunstances cited by Trustee do not support a
contrary interpretation of the plan. At the tinme Trustee objected
to confirmation, the parties believed that the Property had no
value in excess of the liens against it. Thus, the Trustee’'s
obj ecti on does not suggest that the parties expected that sale
proceeds woul d be used to pay off any clains other than the liens
agai nst the Property. That Debtors have repeatedly failed to nake
pl an paynments since confirmation may be the basis for a notion to
nodi fy the plan to require an i medi ate payoff, but it is not
relevant in determning the parties’ intent at the tinme the plan
was confirmed, and Trustee’'s papers state expressly that he is not
seeki ng nodification of the plan.

It is not clear whether Debtors still seek to nodify the
current plan to reduce the plan paynents from $1, 175 to $900 per

month. To the extent they do so, the notion is denied. In
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obt ai ni ng substantial cash proceeds fromthe sale of the Property,
Debt ors have an unexpected ability to pay off the plan earlier than
originally anticipated. It is undisputed that Debtors have
repeatedly failed to make the paynents called for in their own
plan. By requesting that the plan be nodified to reduce the

nmont hly paynment while permtting themto retain the sal e proceeds,
Debtors request that the existing terns of the plan be nodified to
reflect their decreased ability to make nonthly paynents, but not
to reflect their increased ability to pay creditors through a | unp-
sum paynment. Debtors are not entitled to equitable relief because
they do not do equity thensel ves.

My comrents at the hearing notw thstanding, | do not address
at this tine whether Debtors’ “zero percent” plan requires Debtors
to make paynents to unsecured creditors to the extent the plan
paynents called for in paragraph 1 of the plan exceed the anount
needed to pay secured and priority creditors. It is not clear that
issue is ripe, and the parties have not had an adequate opportunity
to brief the issue.

Debtors’ notion for perm ssion to use sale proceeds is
granted. Debtors’ notion to nodify the plan is denied. Trustee’s
notion to conpel payoff of the plan is denied. This order is
W thout prejudice to any future notion of Trustee to nodify the

plan or to dismss the case for failure to performunder the plan.

Dat ed:

Thomas E. Carl son
Uni ted States Bankruptcy Judge
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